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Court Fi!e No. CV-08-368821
. . ONTARIO "
SUPERIOR COURT OF JUSTICE

THE HONOURABLE - WEDNESDAY, THE 3rd

)
JUSTICE MEW ; DAY OF FEBRUARY, 2016
BETWEEN::
‘ £ . SHIRLEY BROWNE
J > 5 | | Plaintiff
*'4i;;;ﬁii*%/ | -and - |

TORONTO STAR NEWSPAPER LIMITED, JAGODA PIKE, DON BABICK,

DALE BRAZAO and CATHERINE MANUEL :

Defendanis
ORDER |

 THIS MOTION, made by the defendants, Toronto Star Newspapers Limited,

Jagoda Pike, Don Babick and Dale Brazao, was read this day at the court house, 393

University Avenus, Toronto, Ontario, M5G 1ES.
ON READING the Consent filed,

1. “THIS COURT ORDERS that the defendants, Toronto Star Newspapers Limited,
Jagoda Pike, Don Babick and Dale Brazao, be grantéd leave to amend the Amended '
Statement of Defence in accordance with the draft Amended Amended Statement of

Defence attached as S_chédule “A”.
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2. THIS COURT ORDERS that thé plaintiff be gr‘an’red leave to amend the Amended
Amended Repiy in accordance with the draﬁ Amended Amended Amended Reply

attached as Schedule “B”.

3. AND THIS COURT ORDERS thai there shall be no cosis of this mo’aon

'/f(ffu\\

l Y (Signature of Judge)
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Schednle “A™

Court File No. CV-08-368321

ONTARIO
- SUPERIOR COURT OF JUSTICE
"BETWEEN: '
SHIRLEY BROWNE |
Plaintiff
- and -

TORONTO STAR NEWSPAPERS LIMITED, JAGODA PIKE,

DALE BRAZAQO, DON BABICK, and CATHERINE MANUEL
: Defendants

AMENDED AMENDED STATEMENT OF DEFENCE OF THE DEFENDANTS
~ TORONTO STAR NEWSPAPERS LIMITED,
JAGODA PIKE, DALE BRAZAO AND DON BABICK

1. The defendants, Toroznito StarrNeWSPapers Limited; Jagoda Pike, Dale Brazao and Don
. Babick (the “Star Defendants”), admit the allegations tor_itéined in paragraphs-t-{andstate-that

ntife : s Shisley s d 2 of the staterpent of

claun (and state that the nlamuff is also known as Shirlcv Brown and Shjrlev Bollezs).

Z Except as expressly admiited herein, the Star Defendants deny all other allegations
contained in the statement of claim, and deny that the plaintiff is entitled to the relief claimed

in paragraph 1 of the statement of claim.

21  Asto garagra'p_h 3 of the statement of claim. the defendants admit that Dale Brazao is
the author of an article published on September 22. 2008 in the Toronto Star (the “Star™).

headlined “Nanny sent to work as underpaid servant™ (the “Article™).

3. As to paragraph 3 4 of the statement of claim, Toronto Star Newspapers Limited

7 pubhshes the ?m%e%—ar—e%—sﬁaﬁef—et}aeiSm—} At the time of publication of the asticle
(he-“Article), Jacroda

Pike held the position of Publisher of the Star, not Doh Babick.

227981477



4. As to paragraph 5 of the statement of claim, the Star is distributed primarily in the

Greater Toronto Area. The Star is also published on its website, www.thestar.com (the “Star’s -

websxte”)

5. As 1o paragraphs 5 and 6 of the statement of claim, the Star Defendanis admit that the
Article appeared below the fold on the front page of the Star on Monday, September 22, 2008
and continued on page AIG and that it was published on the Star’s website.

6. Published along with the Aftticle it the print edition of the Star were photographs of
the defendan®Catherine Manuel (“Ms. Manuel™), the plaintiff, Heron Lloyd Tait (the recruiter
v}hq brought Ms. Manuel to Canada) and the Whispering Pines inn operated by the plaintiff. )
These photogréphs were included to illustrate the Article and were not inflammatory or |
deiamatmy of the plamuff There were no photographs of the plaintiff published on the Star’s

- website.

7 As to paragraphs § and 11 of the statement of claim, the Star Defendants deny that the

‘words complained of are defamatory of the plaintiff,

8. In the alternative, in their plain and ‘ordinary mf:aning,‘ the words complained of are
' substantially true.
9. As to the 7allegations in paragraph 11 of the stat‘er;iei‘:i of claim that the words

complained of also mean that the plainfiff behaved illegally or abusively to Ms. Manuel, the -
Star Defendants deny that the words bear, were intended to bear or are capable of beanng
those meamnffs However. the Star Defendants plead the ge;egce of ]muﬁcatlon in relation to
o all statements of fact contained in the Aricle. and Fio the extent that the words do bear those

meanings, and the meaning that Ms. Manuel was underpaid, and to the extent that they are -

statements of fact. they are substaritially true (particulars of which are set out below at

paracraphs 9.1. 9.2 and 9.3):

22798147.7



04, - The defendants also D lead the defence of fair comment in relation o 2all expressions of

oninion contained in the Article. To the extent that the words bear the meanings that the

Ms. Manuel was underpaid. and to the extent those are expressions of opinion. they are

“opinions that a person could honesil hold based on the_ true or responsiblv communicated

facis sef out in the Article. and are fair comment on matiers of public interest. including the

valnerabilitv of women that come to Canada to be caresivess ﬁ[_]dé'r:the faderal “Pivedln

inions a person

.are fair comment aiters ublic inferest.

.1 Particulars 'of the defence of justiﬁcation in relation to the meaning that the plaintiff

behaved illegally to Ms. Manuel of, in the alternative. that she behaved illegally in emploving

Ms: Manuel. including the facts contained in the Asticle and any other facts that may be

discovered before or at frial, including the following:

(2) - Ms. Manuel did not have a' Labour Market Opinion or a work permit allowing

_her to work for the plaintiff at Whispering Pinés:

(b) Under the terms of her work permit. Ms. Manuel was permitted to work only

for Terra Holman:

{©) Under the federal Live-In Caregiver Program. Ms. Manuel was permitted to .

work only as a nanny caring for children. the elderly or the infirm. and not as

- an employee or domestic servant at an inn or bed and breakfast:

(d) Ms. Manuel had a contract to work for Terra Holmian and came to Canada on

the understanding that she was goine to work for Terra Holman. caring for

Terra’s son Brent:

227981477



(e)

®

@

-

)

(k)

@

When Ms. Manuel arrived in Canada:. Terra Holiman was nowhere to be found,

" and has never surfaced;

Ms. Manue] was taken to Whispering Pines by 2 woman named Danva Scott.

who is 2 friend of the plaintiff’s daughter and a convicted criminal;

At Whispering Pines. Ms. Manuel was asked to perform and did perform

numerons different tasks. none of which involved acting as a nanny; aad

The. plaintiff made a mistake in emploviné Ms. Manuel withont asking any

questions and could have looked into whether she was legally emploving Ms.

Manuels: -

the plaintiff knew that Ms, Manuel could cmlv'lgg ally work as a caregiver:

At Ieast up to and including the ﬁr‘srg irial of this matter. Ms. Browne never

deducted emplovment insurance or Canada Pension Plan premiums: from Ms.
Manuel’s pav. and never remitted anv preminms on Ms. Manuel’s behalf:

Ms. Browne did not issue a record of emplovment to Ms Manuel when she left
Whispering Pines. or t'i_legeafter: and '

At least up to and inclndine the first trial of this matter. Ms. Browne did not

deduct and remit income tax on behalf of Ms. Manuel.

92 Particulars of the ‘defence of jusiification in relation to the meaning that the plaintiff

behaved -abusively to Ms. Manuel includine the facts contained in the Article and any other

_fgcts that mav be discovered before or at tria]r. includine the followine:

@

22798147.7

The . plaintiff abused the laws of Canada which permit foreion hationals 1)

come to Canada o work as live-in caregivers and she abused her own authority

over Mis. Manuel.. a vulnerable individual, by havin_ngs. Manuel work f(_)r her

for four months doing a type of work she was not permiited to Go;



()

()

(d)

)

®

(8

(b)

[4:HA D]

@ -

Ms. Manuel did not have 2 Labour Market Opinpion or a work permit allowing

her to wok for the plaintiff at Whispering Pines:

Under the terms of her work permit. Ms. Manuel was permitted to work only

‘for Terra Holman:

Under the federal Live-In Caregiver Prooram. Ms. Manuel was permitted to

work only as a nanny caring for children. the e}deﬂy or the infirm. and not as

an employee or domestic servant at an inn or bed and breakfast_:

Ms. Manuel had a contract t6 work for Terra Holman and came to Canada on

the understaniding that she was. going to work for Terra Holman, caring for

Temra’s son Brent:

When Ms. Manuel amrived in Canada, Terra Holman was nowhere to be found.

and has never surfaced:

Ms. Manuel was taken to Whispering Pines by a woman named Danya Scoit.

who is a friend of the plaintiff’s daughter and a convicted criminal:

At Whispering Pines, Ms. Manuel was asked to perform and did perform

numerous different tasks. none of which involved acting as a nanny; and

Ms. Manuel was not part of discussions between Ms. Browne and either
Teiva Holman or Heron Llovd Tait. the recruiter who brought her to Canada.
about her statis: and

During an interview with the Defendant Brazao. the plaintiff told Mr. Brazao

that “Terra is my sister. She’s my half sister...we mav not be blood relatives.

but we say we’re sisters™.

9.3 Particulars of the defence of justification in relation to the meanine thai the plaintiff

underpaid Ms. Manuel inclide the facts contained in the Article and any other facts that may

be discovered before or at trial. including that Ms. Manuel was underpaid in comparison to

the nannv contract x#ith Terra Holman that brought her to Canada. Based on that contract. for

227081477



2 45 hour work week she would have received approximately $330 per week (net). While

working for the plaintiff, Ms. Manuel received approximately $250 per week (net). but

woiked many more hours with no overtime.

10. In addition, the Article is a piece of responsible journalism on matters of public

interest. Among other things:

@

®)

(©)

(@

(e}

22798 147.7

As in paragraph 9. above, the matters of public interest include the

vulnerability 6f women that come to Canada to be caregivers under the federal

Live-In Caregiver Program. includine that these women mayv end up

pérfonning work in Canada that they did not come to Canada expeciing to
perform and that is not permitted. and that they may be subject to working fong

hours and to being underpaid;

The Star Defendaﬁts took all reasonable steps to verify the information
published in the Article, including obtaining relevant documents and
interviewing available sources; . \

The Star Deféndants made several attempts to interview the plaintiff and her
boyfriend, Peter Flaherty. Neither was willing to respond to the allegations in
the Article. Mr. Flaberty refused to 3peak to the Star at all and the pIaJI}tlff

abmpﬂy terminated an intervigw after onIy a few minutes;

Conirary to the allegations in paragraph 14(n), the Article fairly reported on the
circumstances of Ms. Manuel’s employment at Whispering Pines. The tone of -
the - Article was one appropriate to investigative réporting and was not

sensational; ard

The inclusion of matiérs relating to the plaintiff and the pictures of the plaintitf

~ and her inn were appropnate!v included as part of the sfory and based on

editonal judement: and

The Star Defendants had a reasonable belief in the truth of the statements of

fact contained in the Article:



P

11. . The Star Defendants deny that the plaintiff has suffered any damage as a result of the
. Article, orat all. '

12. X the plaintiff has suffered any _darﬂaQe to her reputation or otherwise, which is not
admiited but denied, the Star Defendants plead that the damages claimed are excessive,
' ex'aggerated, remote, unavailable at law, unmitigated, and unconnected with any alleged act or

omission on their part, and put the plaintiff to strict proof thereof.

12A. Further. and in particular, any damages suffered by the plaintiff as 2 gesult of the

o ek s PR B e ‘
13, The Star Defendants 'denyrthe allegations miaaragraph‘ £ of the statement of claim. In
particular, the Star Defendants deﬁy that the plainiiff ever provided any information to the
Star. Contrary to the allegation in paragraph 14(i) of the statement of claim, the Star published
stthe-Astiele from Mr. Flaherty’s letter to the editor.

14. As to the allegations in paragraph 14(j) and (k) of the statement of claim, the plaintiff
has not complained of user comments posted on the Star’s website. The time for commencing

an action in relation to any such comments has passed.

15. Contrary to the allegations in paragraph 1&{1’) of the statement of claim, the Star
Defendanis specifically deny that they subjected “the plaintiff to “an abusive, -attack

interview”.

16. Contrary to the allegations in paragraph 15 of the statement of claim, the Star
Defendants specifically deny that the plaintiff is entitled to an award of aggravated, puniﬁve

or exemplary damages.

17.  The Star Defendants plead and rely upon the provisions of the Libel and Slander Act,
R.S.0. 1990, Chapter L.12 and s. 2(b) of the Canadian Charter of Rights and Freedoms. '

18.  The Star Defendants ask that the plaintiff’s claim be dismissed with costs on a

. substantial indemnity scale.

22798147.7
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Schedule "B"

Court File No.: GV-08-368821
ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN: '
SHIRLEY BROWNE
Plaintiff
—_and-

"‘OROI\TO STAR NEWSPAPERS LIMITED, JAGODA PIKE, DALE BRAZAO
DON BABICK and CATHERINE MANUEL
Defendants

AMENDED AMENDED AMENDED REPLY

1. The Plaintiff admits the 2llegations contained in paragraphs 3, 4 and 5 of the statement of
defence of Toronto Star Newspapers Limited, Jagoda Pike, Dale Brazao and Doh Babick
(the “Star Defendants™).

b The Plaintiff admits the facis contained in paracraph 9.1 sub-
patagraphs (2) (b) () (d) and (¢) and dednies the facts set outin sub- .

paraeraphs {e) and (h).

i . :
éombination of these facts, prove that the Phaintiff behaved illeeally

toward Ms. iiﬂm]ﬁf,

DﬂI’!QT’thq ) &) () (e (fr\ "md(h\ and denies the assertions in sub-

'2@@&2@5 f’g! ggd [it

The Plaintiff admits that sub-paraciaph (1) is toie but denies that it
s r rance to the just in

B

i. The Plannff asserts that in all respecis ehe assisted mfher ihan




iv.
.

: xﬂem[lv The thmﬂr denies this and puts the Star Dmendqﬂ‘rq to the.
The Plaintiff denied the facts set out in paragraph 9.3 and puts the

durmo cerfain dmcuwnn: betiveen the PI’unUH and \Tr Tait but Mr. Talt'\xaq
functionine as Ms, Manuels Represenrative and further Ms, Manuel
continued to lead the Plaintiff to believe Mr. Tain was takine step on her

behalf -

3. The Plaintiff asserts that the Star Defendants acted with malice and rehes on the tollowmcr
’ facts in support of same:

a,

rh:

The Star Defendants were reckless with respect to the truth of the assertions
in' the story, regarding the pay and conditions of employment;

- That recklessness is further supported by cavaliet treatment of the Plaintiff’s
-efforts to get the Star to correct the story;

That recklessness is further supported by the-manner of investigation 2nd
interviewing the Plaintff;

The Star Defendants purpose was not a proper purpose fora newspaper but
rather sensationalism for its own sake;

The Star Defendants were motivated by spite to the Plaintiff indicated by
their ctusadmg presumption she was in the wrong, the photogfaph used, the
attack interview methodology and the indifference to their errors;

“The Plaintiff asserts that the article in question was not a piece of
' responsible journalism and relies on the facts set out in paragraph 14 of the.

Statement of Claim and further denies the factual assertions set.out in

_paragraph 10 of the Statement of Defence.

With reéspect to paragraph 14 of the Statement of Defence, the Plaintiff

-asserts that the Reader’s Comments noted in Paragraph 14 () and (&) of the



Statemcnt of C[mm arénot put forwazc% 25 an q;tcmatmg b1s1s of bamhtj,c,» -
but as evidence of malice.

The unfair covcza,__gn? the fitst tdal bv the defendant the Toronto Star which

ionored the Plaintiff’s witnesses in sunport of het evidence and instead

focused on irrelevant character assassination.

The fact the Defendants would shend $1 million in leoal fees rather than

eDOTE | the Plaintiff side of this dispute —'contrarv to their awn declared

erhm — constitutes tenrehensible bullvine of which ﬂ‘le court should express
5 ou bv iHve ( s

Encouracing the witness C ;aﬁ’t&ﬂﬂf’ Manuel to hide from thfz Plaintff bv
tellio her that contact with the Plaintiff put her at risk

Claiming repotter privilese for suoposed witnesses so rhat their evidence

4. _The Pla_mmfr asserts that the publication was not an act of rcspons:ble journalism. The
Plamufr zelies on the following:

4.

b.

Res;;onslble journalism is not detLEtent to the facts;
Investigative journalism is not indifferent to the facts;

Responsible joutnalism corrects misstated facts;

The Star Defendants ignored 2 lengthy synopsis of the facts provided toit;

The Star Defendant deleted from a letter to the editor from Peter Flaherty
any reference that such 2 rebuttal existed;

‘The Blaintiff further relies-on the assertions in patagraph 14 of the
Statement of Claim.

of t

ted oplv when Thr‘ Puh ic Editor refused fo tell

_the Plaintiff’s side of the storv as '%uh!ﬂlttc‘d to the Public Editor by Peter Flahertw

The Pla.umtf Droposts that the tral be in Toronto.

_Tune 11,2012

lanuary xx. 2016




TO  BLAKE, CASSELS & GRAYDON LLP

Barristers and Solicitors
Box 25, Commerce Court West
" Toronto, Ontario M5L. 1A9 -

Paul Schabas — ISUC # 45662C
Telephone: (416) 863-4274
Facsimile: (416) 863-2653

Iris Fisher — LSUC # 52762M
Telephone: (416) 863-2408 -
Facsimile: (416) 863-2653

Solicitors for the Defendants, Toronto Star
Newspaper Limited,
Jagoda Pike, Drale Brazao and Don Babick

ILER CAMPBELLLIP
Barristers and Solicitors
150 John Street, Suite 700
Toronto, Oatario M5V 3E3

* Telephone: (416) 598-0103

Facsimile: (416) 598-3484

Charles Campbell - LSUC#13440%W
Solicitor for the Plaintiff 3
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