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Tt =2 . Defendants.
s 71gs
= ﬁﬁﬂmmn AMENDED STATEMENT OF DEFENCE OF THE DEFENDANTS

TORONTO STAR NEWSPAPERS LIMITED,
JAGODA PIKE, DALE BRAZAG AND DON BABICK

L The defendants, Toronto Star I\?ewsaa@-&rjs Lﬁ%méted,- Jagoda Pike, B&le' Brazao and Don
< {the “Star Defendants”), admit the allegations contained in paragraphsI-{and statethat

siaintiffis-alse-known-as Shirlew Brown-and Shivles: Bal s5-and 2 of the statement of

ciaim (and stage that {he plaintiff is also known as Shirlev Brown and Shirlev Boiiars}.

2. Except as expressly. admitted herein, the Star Defendants deny all other allegations
contained in the statement of claim, and deny that the plaintiff is entitled o the relief claimed

il paragraph 1 of the statement of claim.

2.1 As to paragraph 3 of the statement of claim, the defendants admit that Dale Brazao is

the author of an arficle published on September 22. 2008 in the Toronto Star (the “Sar™).

headlined “Nanny sent fo work as undernaid servant® {the “Article™),

3 As o ;Jaraaraph 3 4 of the statement of claim, Toronéc» Sf'cr News;;apers ertod
publis Elps the - '
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4. - As to paragraph 5 of the statement of claim, the Star is distributed primarily in the

Greater Toronto Area, The Star is aLG pubi ished on its website, www *h az.com {the “Star’s

website™).

& As to paragraphs 5 and 6 of the statement of claim, the Star Defendants admit that the
_ Article appeared below the fold on the front page of the Star on Monday, September 22, 2008

and continued on page Al1G, and that it was published on the Star’s website.

6. Publistied along with the Art'tcle in the print edition of the Star wese photographs of
the deféndant Catherine Manuel ( (“Ms. Mal,uPP’) the pla,ntiff Herona Lloyd Tait (the recruiter
who brought Ms. Manuel to Canada) and the Whispering Pines ian operated by the plaintiff, -
These photographs were included ‘o illustrate the Article ‘and were not ipﬁammaéez}i or
&efama*ezy of the plaintiff. There were no photographs of the plaintiff published on the Star’s |

# bsite.

7. As to paragraphs § and 11 of thé statement of claim, the Star Defendants deny that the

words complained of are ééfamaiory of the plaintiff. -

8. Iy the alternative, in their ‘Jlal:l and ordinary mesning, the words co*nplmnec of are
substantially true. '
2 A_s o the allegations’ in pa_aar“pi 11 of the statement of claim that the words

complained of also mean that the plaintiff behaved illegaily or abusively to Ms.-Manuei, the
Star Defendants deny that the words bear, were intended to bear or are capable of bearing
efendents plead the defence of justi

those meanings. However, the Star D iication in relation to

ai 1 statements of fact confained in the Amc}e and Tto the extent that the words do bear those

meanings, and the meaning that Ms. Mantel was underpaid. and to the extent that they are

statements of fact, they are substantially trwe (particulars of which are set out below at

pardgraphs 9.1. 9.2 and 9.3} ondte"
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@A, The defendants also nlead the defence of fair eorament in relation fo all expressions of

opinion contan;ed in the Asticle. To the extent thet the words bear the meanings that the

piamtiff behaved ileoally or abusivelv to Ms. Manuel. wh:ul* is denied. anc the meaning that

- Ms. Manuel was underpaid. and fo the ‘ﬂXtSﬂt those are expressions of opinjon, thev are

oninions that a person coi :1¢ honesily hold based on the frize or resnonsibly es}mnumcated

facts set out in the Article, and are fair comment on matfers of public inferest, including the

valnerability of women that come to Canede o be caresivers under she federal Live-In

Caresiver Procram: A]} expressions of opinion contained in the Arficle are oninidns a person

soild honestly hold based on ‘he ‘true or resoonsibly commmunicated facts in the Article. and

.1 Particulars of the defence of justifieation in relation to the méaning that the plaintiff

behaved illegaliy to Ms, Manuel or. in'the alternative, that she behavec illesally it employine

Ms. Manuel, mf‘lud ine the facts contained in the Arficle a:ze any other facts that may be

discovered before or at trial. including the foliowing:

(@)  Ms Manuel gid not have a Labour Market Opinion or a work permit allowing

her to wozk for the nlaintiff at Whispering Pines:

(b} Under the terms of her work permit, Ms. Manuel was permitted to work only

for Terra Holmen:

{c} Under the federal Live-In Caregiver Program, Ms. Manuel wes permitted to

‘work only' as g panny carine for chiidren, the elderly or the ?nfim and not as

an empioves or domestic servant at an inn or bed and brealfast:

C{dy  Ms. Menuel had & caontract to work for Terra Holman and eame %o Canada én

_the understanding that she was going to work for Terra Holman, carine for

Temra’s sen Brent:
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When Ms. Manuel arived in Canada. Terra Holman was nowhers to-be faund.

and has never surfaced:

. Ms. Manuel was sken to Whisperine Pines by a weman named Danva Sceote,

whe is 2 friend of the plaintiffs daushter and & convicted cximinai:

At Whispering Pines, Ms. Manuel wes asked to perform and did perform

numerous different tasks. none of which involved acting as a nanny; and

The pleintiff made a mistake in emploving Ms. Manvel without asking any

questions and could have lopked into whether $he was legally emploving Ms.

Manuel;
the plaintiff knew that Ms. Manue! could only Isgally ag a caregiver;

At least vp to and includinc the first trial of this matier. Ms. Browne newver

‘ment insurance or Canada Pension Plan premiums from Ms,

Manuel’s pay. and never temitied anv sremiums on Ms. Manuei’s behalf:

Ms. Brownme did not issus a record of emalovment to Ms. Manuel when she Jef

_Whisperine Pines, or fhereafter: and

At least wp to and including the first trial of this matter. M. Browne did not

deduct and rernit incomie ax on behalf of Ms. Manuel,

9.2 Particulars of the defence of justification in relation to the meaninge that the plainfiff

behaved abusively to Ms. Manuel includine the facts contained in the Article and any other

facts that miav be discovered before or at trial. incindine the following:

@
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The plaintiff abused the iaws of Canada which permit foreign pationals to

‘come fo Canads to work as live-in categivers and she abused her own awthority

over Ms. Manuel. a vulnerable individual. by havire Ms. Manuel work for her

for four months doing a‘tvpe of work she was not permidted to do;
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Ms. Manuel did pot have a Labour Marke: Oninion or 2 work penmit dlff‘w‘rm

er to work for the plaintiff at Whispering Pines:

Under the terms of her work permit. Ms. Manuel was permitted o work only

for Terra Holman:

Under the federal Live-In Careciver Program. Ms. Manuel was permitted fo

work only gs a nannv caring for children. the glderlv or the infirmi. and not as

an employee or domestic servant at an inn or bed and brezkfast:

Ms. Manue! had 2 contract to work for Terrg Holmsn 2nd came to Canada on

the understanding that she was going to work for Terra Holman. caring for

Temra’s son Brent:

When Ms, Manuel arrived in Caﬂad Te T8 ;Io]maq was nowheres to be found,

and has never surfaced:

Ms, Manue! was taken to Whispering Pines by 2 woman named Denva Scott,

who 3s a friend of the plaintiffs dauchter and 2 convicted criminal

At Whispering Pines. Ms. Manuel was asked.fq perform and did perform

namerous different tasks. none of which mvoivvd aciing as a nanny: aafi

Ms. Manvel was not pert of discussions between Ms. Browne and either

Terra Holman or Heron Llovd Tait. the recrit

about }‘.ﬁi‘_s.tﬂms; and

During an interview with the Defendant Brazao, the plaintiff told Mz, Brazao

that “Terra is mvy sisiter. She’s mv half sister.. we may not be blood relstives,

but we say we’re sisters”.

8.3 Particulass of the defence of justification in relation to the meaning that the plaintf

urda:ya'd Ms. Manuel include the facts contained in the Article and anv other facis ‘Ehat may

be discovered belore or at trial, including that Ms Maﬂd 1 was Lﬁdemmd 1 COmMparison to

i

the ndnny contract with Terra Holman that brought her to Canada. Based on that contract, for

22798:47.7



-a 45 hour work week she would have received asproximately $320 per Wweek (net). While

working for the plaintiff, Ms. Manuel received approximately $250 per week {(mef). but

worked many more hours with no overtime.

10.  In addition, the Ariicle is 2 piece of responsible joumalisty on matters of public

interest. Among other things:

&
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As 1n paragraph 9. sbove. the matters of public intereést inciude the

vulnerabiiity of 'wx:}men‘ that come to Canada to be caregivers under the federal

Live-In Careeiver Program. imcludine that these women may end up

performing work in Csnada that thev did not come to Canada expecting to

perform and thet is not permitted. and that they may be subiect to working long

hours and 16 being yndempaid:

The Star Defendants took all reasonable steps to verify the information
published in the Article, including obtainitg relevant documents and

inferviewing available sources;

The Star Defendants made several attempts to interview the plaintiff and her
boyfriend, Peter Flaherty, Neither was willing o respond to the allegations in
the Article. Mr. Flaheriy refused to speak to the Star at all and the plaintiff

abruptly terminated an Interview after only a few minutes;

Caﬁtrary to the allegations in paragraph 14(n), the Article fairly reported on the
circumstanees of Ms. Manuel’s employment at Whispering Pines. The tone of

the Article was one appropriste fo investigative reporting and was mot

‘sensetionsl; and

The inclusion of matters relating to the plaintiff and fhe pictures of the plaintiff

and her inn were appropdatelv included as part of the storv and based on

“editorial judoment: and

The Star Defendants had 2 reasonable belief in the truth of the statements of

fact contained in the Article.



1. The Star Defendants deny that the plaintiff has suffered any damage as 2 result of the

Article, or atall,

12 If the plaintiff has suffered any damage to her reputation or otherwise, which is not
admitted but dsnied, the Star Defendants plead that the damages claimed are €XCessive,

exaggerated, remote, unavailable at law, unmitigated, and unconnected with any alleced act or
> . : o A L] Fy f=2 !

omission on their part, and put the plaintiff to strict proof thereof.

12A.  Furher, and in particular. anv damaces suffered by the plainif as 2 result of the

Axticie were mitigated by a broadcast on 2 local Rogers television station withia a fow davs of

the publication of the Article. in which Ms. Browne agreed f0 be interviewed on camera, as

weli as b a etfer to the editor about the Astiele from Mr. Flaherty, published in the Star.

13.  The Star Defendants deny the ailegations in paragraph 14 of the statement 6f claim. In
particuler, the Star Defendants deny that the plaintiff ever provided any information to the

Star. Contrary to the allegation in paragraph 14{1) of the statement of claim, the Star published

i te-the-editeraboutthe Astel = Mz, Flaherty’s fefter o the edifor.

14.  As to the allegations in paragraph 14() and (k) of the statement of claim, the plaintiff
has not complained of user comments posied on the Star’s ‘website. The time for commencing

azi action in relation to any such comments has passed.

15, Contrary to the allegations in paragraph 14(0) of the $tatement of claim, the-Star
Defendants specifically deny that they subjected the plaintiff to “an zbusive, aftack

interview”.

16.  Contrary to the allsgations in paragraph 15 of the statement of claim, the Star
Defendants specifically deny that the plaintiff is entitled to an awazd of aggravated, pu;ﬁﬁve

or exemplary damages.

17. The Star Defendants plead and rely npon the provisions of the 7ibel and Slander Act,

R.S.0. 1990, Chapter L.12 and s. 2(b) of the Canadian Charfer of Righis and Freedoms.

18, The Star Defendanis ask that the plaintiffs claim be dismissed with costs on a
: = b

substaniial indemnity scale.
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BLAKE, CASSELS &£ GRAYDONLLP
Barristers & Solieitors

Box 23, Commerce Court West

Torénto, Ontario MSL 1AS

Paul B, Schabas LSUC 263554
Tel: 416-863-4274 C

r@blakes.com

Email: paul.sch:

Iris Fischer LSUCH: 52760M
Tel: 416.863.2408

Fex: 4168632653

Email: irig.fischer@blakes.com

Lawyess for the Defeadants,

Toronto Star Newspapers Limited, Jagoda Pike

Dale Brazao and Don Babick



T:

" Shelina Ali LSUCHE: 603448
“Tel: 416.598.06103
Fax: 416.598.3484

- ILERCAMPBELL LLP

Barristers and Solicitors
880 Yonge Street

Suite 700

Toronto, ON M4W 3P4

Charles Campbell LSUCH: 13440W
e e N Xifn- T 515

Lawyers for the Plaintiff
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supemoq RBO ERER T EEURE DE JUSTICE
SHIRLEY BRoWNE
Plaintiff
-a_ncL
- TORONTO STAR NEWSPA_PERS L]IMTIED jAGDDA PIKE, DALE BRAZAO
: DON BABICK and CATHER]NE MANUEL

Defendants
AMEN]jED AMENDED 4MENDED REPLY

1. The Plamttff adnits the allegations contained in paragraphs 3, 4 and 5 of the statement of
, " defence of Toronto Star -Newspapers Limited ]agoda Pike, D:ale Brazao and Don Bablck
(the “Star Defendants™).

Tl g s 8 o R 8 i PPN RN £.10
o T

[a) - £ Lok o
=y J_J.J.Lr r‘ NI LW S R T ) ‘Ln..u_ -‘J_L\—&{A.\_I.\JJ..L LUA.:.I—LI—I—L.M—LL J.-L_L t‘d—LADJ.‘Lt) L Sy = vy SLLLLl.-J..L_L\.d_LI. L
Lo L
defemees
a.

=de 2l dmifs the Tacis contained in paragraph 9.1 sub-
paragraphs (2} (b) (¢) (d) and (;r\ and dénies the facts sef out in sub-
ng_;gaghs ge and !@ .

il " Futther the Plaintiff denies that énv of these facts. or any
cotmbination of these facts Drove that the Plamh ff behaved ﬂleaaﬂv
.M—M__Q_Lan_@_u.&i

B - Further and in the alte1 nﬂtive the Plamhff asserts thaf: she knew of 7

circum stances reoﬁd:mg- the ternporatv and then thé new

emplovment situation fof Ms. N[arn_r::l that evolved

i The Plaintiff admits the facts coﬁtéiﬁcd in Da.tabrai}h 9.2 sub-
: Daram:anhq ) (o) () (&) (o) and(lﬂ and denies the assertions in sub-
" parasranhs (a) and (- ﬂ '

ii. The Plaintiff admits thaL sub aalagtanh m i3 trie but dénies that it
has anv relevance to the 1ushﬁcaﬂorf defence.
11, . The Plamtlff asseris thatin all resnects she assisted rather rban

abused Kathetine Manuel whose Dred1r‘3mPﬂt was dite when she
arrived in Capada.

\



iv. - The Plaintiif asserts she bhad no authoﬂ‘v over Ms. T\f[zmuel when she
atrived and that Ms. Maguel volun tarilv entered into the emblovment
1elat[omhm wzth the Plaintiff Bﬂd that she liked the iob:

T Ms. Browne’s actions did hot mnqtltute ag abuse of the laws of

Canada. Leavino Ms. Manuel penniless it the aithort would have -
been abusive The Resulations which limited the. ability of immisrant
coniract workers to change emploviment where their emplover
proved unsatisfactory, are themselves abusive to those workers. If
the Defendants’ pleading is taken to assert that Ms. Browne acted
illepally the Plaintiff denies this and puts the Star Defendants to the

sirict proof ofthis.

The Plammf demed the facts set out in Daramabh 9. 3 z_nd puts the

Defendants to ¢ ic r.thereof

Further _ﬂle Plaintiff denies that the Partculars set outin the Ameﬂ ded
Statement of Defence patagranh 9.1 and 9.2 a0d 9.3 can justify the words
complained tecardino the Plaintiff and even if proved ate not substanﬁal

fustification of the defamations complained of.
,_#_—__—_‘—L_—&.__._%_

continued to 1ead

behalf

The Plaintiff aqsert: that the Star Defends.nts acted Wiﬂl malice and 1ehes on the J.O.]J.Omﬂg
facts in suppon of same: ;

a.

b

P

The Star Defemdants wete reckless with respect to the truth of the assertioris
in the story regaidmg the pay and conditions of employment; -

That recklessness is further supported by cavalier treatment of the Plamtlff 3
efforts to. get the Star to correct the story;

. That tecklessness is ru,tthez supported by the manner of i Im‘estlganon and

mtelﬂewmg the Plaintiff;

- The Star Dezendams purpose was not a ptoper purpose fora newspapﬂ but .

rather sensadonalism for its own sake;

The Star Dmendants were motivated by spite to the Plaintiff md.lcated by
theif crusading presumption she was in the wrong, the photoglaph used, the
attack interview methodology and the indifference to theéir etrors;

‘The Plaintff asserts that the article in ques‘nzon was not a piece of :
responsible journalism and relies on ‘the facts set out in paragtaph 14 of the
Statement of Claim and further denies the factual assernons seCoutin

- patagraph 10 of the Slﬂttﬂlﬂﬂt of Defence.

With respect to paragraph 14 of the Statement of Defence; the P]zlmﬁF
asserts that the Reader’s Comments noted in Pmaglaph 14 () and (k) of Lhe



Statgment of Claim, are hotput forward as an oﬂgmatmg basis of ham_ﬂ‘y,
butas evidence of malice. ‘

h. . The ug_let coveraoe of the first Tj:fsl by the dgf‘gﬂdani ihe Toronto Star which
: 1enoted the Plaind ffs witnesses in stppoit of ber e‘V‘ldEﬂ(‘e and instead

focused on jrrelevant character ggsasslnatmﬂ
1 The fact the Defendants would sbend §1 m‘j]]io_n in lecal fees rathes than
zeport the Plaintiff side of this dispute — contrary to their own declared
_ethics — constitutes revrehensible bullvine of which the court should express

its outtag_e by Dumttve dainages.

it Encouragine the witness Catherine Maruel to hide from the Plaintiff by
- telling her that contact with the Plaintifr put herat risk.

k Claiming revorter privilece for supposed witnesses so that their evidence

. xould not be disclosed priot io irfal, itself properunder the case law but
- then got calline th ose witnesses at trial: and -

L Givinp Peter Flahertv false information what issues he should respond to

address the reportet’s codcerns in Jne storv

4. . The Plzunttff asserts that the pub]lcaﬂon was niot an act of 1espon51ble ]omnahsm_ The

Plaitiff relies on the fo]lowmg
a Responsﬂ:;l& ]omna.hsm is fiot mdnfelent to the facts
b [avestigative journalism is not indifferent to the facts;

, ) Responsible joutnalism cotrects xmcstated facts
d The -Star Defendants 1gﬂDl&d 2 Iengﬂny synopsis of the facts pzomded to 1t,

. e. The Star Defendant deleted from a letter to the tdltor from Peter Flaherty’
‘ any reference tb_at such 2 rebuttal existed;

£ . ke Plaintiff further relies on the assertions in pz_tagraph 14 of the -~
Statemient of Claimm.

5 With resbect to Da'rao"r‘aph 12A of the Ammended Am ded %atement Defence, the
2intff asserts thaf mc broadcast de not addleqs ._he issues aﬂd allecations in the orginal
‘ de_ﬁa at -

einal J:ebu’Dhcatlon on theit web site. Similatly the Lettet to

: :
the Ed_Lor published by the defendams was not permitted to addre&. the issues raised in the
ibl e fi :

ofioinal defamation and had nesli

. Defeﬂdams publication and the perpetual republication on their web site.

. 6. The:Plaintiff asseris that Letter to the Bditor referred to.in Parafrrabh 13.0f the Arnended
Amended Statement of Defence was submitted only when the. Public. Fditor refused ta tell
the Plaintiff side of the stotv as submitted to the Public Editor by Peter Flaherty,

VThe Plaintiff proposes that tbe trfal be in Toronto.

June 11, 2012

Jeouary xx, 2016 - .



. TO  BLAKE, CASSELS & GRAYDON LIP

Barristers and Solicitors
_Box 25, Commeéirce Court West
“*Toronto, Ontario, M5L, 1A9 .

Paul Schabas — LSUC # 45662
Telephorie: (416) 863-4274
Facsimilé: (416) 863-2653

Ttis Fisher — LSUC# 52762M
Telephone: (416) 863-2408 -
Facsimile: (416) 863-2653

Sb]iciths for the Defendants, Toronto Star
Newspaper Limited, g '
Jagoda Pike, Dale Brazao.and Don Babick

ILER CAMPBELL LLP
Barristers and Solicitors

150 John Street, Suite 700
Totonto, Ontario M5V 3E3,

Telephone: (416) 598-0103
Facsimile: - (41 6) 598-3484

Charles Campbell - LSUCH13440%W
Solicitor: for the Plaintiff
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